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Reparations and compensation
for damage caused by the war (The case of Ukraine)

Abstract. The study of reparations and compensation for war-related damage is of utmost relevance in the context
of modern armed conflicts, where the restoration of the rights and freedoms of victims is becoming an urgent need.
A review of Ukraine's initiatives in this area and an analysis of the results achieved is an important contribution to un-
derstanding effective compensation mechanisms in the context of hostilities and can serve as an example for other
countries facing similar challenges. The purpose of this paper was to provide a comprehensive study of the national
strategy for compensation and redress for war-related damage, taking into account the need to fully restore the rights
of individuals and legal entities. In the course of this research, the following methods were used: deductive, analysis
of monographic studies, theoretical generalisation, abstract and logical generalisation and comparative legal analysis.
The paper highlighted Ukraine's initiatives in the field of compensation for damage caused by Russia's aggressive war
against Ukraine and focuses on the positive results achieved, in particular, analyses the developed legal framework and
system of the compensation mechanism aimed at restoring certain real estate objects (including housing) and housing
rights of the affected persons. The analysis revealed inconsistencies in the legal regulation that need to be improved, in
particular, by expanding the scope of compensation by including some other types of property (e.g., vehicles and house-
hold items) in the list of destroyed or damaged objects of compensation. It is determined that the effectiveness of the
system depends on an accurate definition of damage and losses. Changes are proposed to improve the compensation
mechanism, including expanding the scope of compensation and taking into account different categories of victims.
The author suggests that the solution to the problems of compensation for destroyed and damaged property should be
based not only on the compensation mechanism, but also contribute to the full restoration of the rights and freedoms of
the affected persons. The practical significance of this study lies in the fact that it not only analyses the national strategy
of compensation and reparation for war-related damage, but also develops recommendations for improving the com-
pensation mechanism in order to fully restore the rights and freedoms of the affected persons. The experience gained by
Ukraine can serve as a valuable example for other countries facing similar challenges in the context of armed conflicts
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INTRODUCTION

The issue of studying the compensation for war-related
damage is closely intertwined with the recognition of
full sovereignty of states. Despite the fact that the exist-
ing wars and peace treaties created the basis for mod-
ern international relations, they did not have a proper
legal mechanism for restoring the situation of victims.
Even the adoption of the Hague and Geneva Conven-
tions, which established the rules of warfare to minimise
harm to civilians and provided for the legal basis for their
protection, did not resolve the issue of establishing the
obligation to compensate for the damage caused by war.
Therefore, the protection of the rights and restoration of
property losses of affected persons becomes a matter of
paramount importance in the context of hostilities. The
need to develop effective mechanisms for compensation
is becoming more urgent as armed conflicts spread, and
civilians become the main victims.

Establishing legal and international instruments
for war-related reparations is an important step in en-
suring justice and a humane approach to victims. The
absence of an effective mechanism for reparations may
lead to further violations of the rights and deterioration
of the situation of victims. Therefore, the initiatives of
individual countries, including Ukraine, on the issue of
reparation and compensation for war-related damage
are important for setting an example of effective repa-
ration and recognition of the rights of victims in inter-
national practice. In the context of Russia’s current war
against Ukraine, the issue of reparations is becoming
relevant not only at the national level, but also in the
context of international law and interstate relations, as
the experience gained and mechanisms developed can
serve as an example for other countries facing similar
challenges, contributing to the creation of more effec-
tive and fair reparations systems.

Nevertheless, the rule on the obligation of the de-
feated to pay reparations in favour of the victorious state
remained a well-established rule in the matter of rep-
arations. However, this method of making reparations
after an international military conflict was based solely
on the parties’ own discretion, when in the process of
concluding agreements the parties tried to look for oth-
er ways than solely satisfying the desire to receive full
compensation for the damage caused by the war (Mof-
fett, 2022b). As the experience of Germany's reparations
payments to former Soviet citizens imprisoned in con-
centration camps and taken for forced labour shows, the
decision to grant reparations was made by the German
authorities themselves.

In fact, the issue of liability for damages has only de-
veloped since most countries have introduced criminal
liability for war crimes and implemented a mechanism
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of compensation through civil lawsuits (Valendiuk, 2023).
In addition, with the adoption of the Declaration of Hu-
man Rights and the creation of the European Court of
Human Rights (ECHR), legal international mechanisms
for defending human rights in disputes with the state
have also emerged. However, it is quite obvious that most
of the implemented mechanisms for compensation for
war-related damage can be used after the war against
the defeated state. In view of this, it is urgent to establish
both national and international mechanisms of repa-
ration to ensure the restoration of the rights (including
property rights) of those affected by Russia’s aggressive
war against Ukraine. The study of the issue of repara-
tion and compensation for damage caused by the war is
complex not only in terms of theory, but also in terms of
law enforcement practice (as evidenced by the numerous
changes to the legal mechanism of compensation estab-
lished by law in such a short period of time since its adop-
tion). Nevertheless, there are some developments aimed
at finding and developing an effective legal mechanism
for redress and compensation. Thus, the authors L. Mof-
fett (2022a), O. Kuznietsov (2023), L. Mamchur & M. Tul-
chevska (2021) focused their research on analysing the
mechanisms of compensation for war-related damage in
Ukraine, taking into account the experience of compen-
sation in existing military conflicts and tried to adapt it
to Ukrainian realities. In particular, the authors examine
the mechanism of compensation for damage and suggest
ways to adapt it to the realities of Ukraine. The authors
consider the possibility of protecting violated rights as a
result of hostilities in court, and outline the advantages
and disadvantages of the judicial form of protection of vi-
olated rights in times of war.

A. Serbina (2023) analysed the mechanisms of com-
pensation for damage caused by the armed aggression of
the Russian Federation in view of existing legislative initi-
atives in Ukraine. ET.Jensen (2005) and E.V. Koppe (2012)
conducted a study of the impact of armed conflicts on the
environment, which is also important for Ukraine given
the significant damage to the environment and the need
to ensure its restoration. A. Anisimova (2020), N. Fila-
tova-Bilous (2022) and M. Batenchuk (2023) examined
the peculiarities of compensation for damage caused by
the destruction and damage to housing, as well as oth-
er numerous violations of housing rights in connection
with Russia’s military aggression. In particular, the au-
thors analysed the peculiarities of compensation for lost
housing, considered different approaches to analysing
the compensation mechanism based on the character-
istics of different types of housing.

The issues of studying the national strategy of com-
pensation and redress for the damage caused by the war
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as a complex problem that concerns both redress and
compensation for the damage caused and full restora-
tion of the rights of individuals and legal entities remain
insufficiently developed. The purpose of this paper was
to provide an in-depth analysis of the national strategy
for compensation for damage caused by the war and to
study the effectiveness of the judicial form of protection
of the violated rights of victims of the conflict, taking into
account the need for full restoration of the rights of indi-
viduals and legal entities.

MATERIALS AND METHODS

When considering the factual material of the study of
compensation and reparation for damage caused by
Russia’s war against Ukraine, it should be noted that this
concept includes various aspects. First of all, the factual
material includes the results of the analysis of national
legal norms and international agreements on compen-
sation for war-related damage. The factual material also
includes data on the experience of other countries in
dealing with similar issues, which can provide impor-
tant conclusions for Ukraine in developing its own na-
tional compensation and reparation mechanism. It also
includes information on initiatives and programmes
developed by the Government of Ukraine to compen-
sate and reimburse victims. The factual material also
includes data obtained from the analysis of scientific
research and expert assessments on the effectiveness
of various approaches to addressing this issue. It also in-
cludes information on the losses and damages suffered
by Ukraine as a result of the hostilities, such as human
losses, destruction of infrastructure, destruction of resi-
dential properties and other material damage.

The methodology of this study was based on both
general scientific and special legal methods of scientific
knowledge. The deductive method was used in writing
this article. In exploring the outlined scientific issues,
the author presents the views of various scholars who
have studied the issue of compensation and redress
for damage caused by war, and on the basis of this, the
author substantiates the most rational approach to the
formation of a national strategy for compensation and
redress for damage. In particular, the author exam-
ines the procedures for redress and compensation for
war-related damage in the course of judicial proceed-
ings (national judicial mechanism and international, in
particular, the ECHR) and through the use of the admin-
istrative and legal mechanism of compensation. This
made it possible to identify the positive and negative as-
pects of each of the analysed mechanisms and to develop
proposals for their improvement and enhancement of
their effectiveness in the context of the war in Ukraine.
This method is informed by the scientific works of such

©

scholars as: M. Tulchevska (2021), L. Moffett (2022b),
0. Kuznietsov (2023), § L. Mamchur.

The method of analysing monographic studies made
it possible to identify the range of problematic issues
related to improving the mechanism of compensation
for damage to and destruction of real property, which is
currently implemented in Ukraine based on the study
of theoretical developments of scholars and practicing
lawyers. Using the method of theoretical generalisation,
the author examines the elements of the legal regulation
mechanism for the procedure for compensation and re-
imbursement of damage caused by the war in Ukraine.
The author also used the method of abstract and logical
generalisation to identify the definitions of “compensa-
tion” and “reparation’, and to formulate the elements of
the concept of “damage”.

The article used the method of comparative legal
analysis to substantiate the effectiveness of the national
compensation mechanism and emphasize the expedi-
ency of improving its individual elements. In particular,
based on the study of the views of scholars on the forma-
tionofsubjectsoftherighttocompensation,itisproposed
to expand this list to include tenants of the State housing
stock. This method is based on the following scientific
works A. Anisimova (2020), N. Filatova-Bilous (2022) and
M. Batenchuk (2023). Using the method of generalisa-
tion, the author argues that the approach to compensa-
tion and redress for war-related damage established by
current legislation and developed within the framework
of the national reparations strategy requires improve-
ment of its individual elements in order to better ensure
protection of the violated rights of individuals and legal
entities with a focus on their fullest possible restoration.

RESULTS AND DISCUSSION
Peculiarities of forming a national strategy for repara-
tion and compensation for damage caused by the war.
Despite the fact that wars in their various manifesta-
tions and scales have continued throughout human his-
tory, international law has not developed a historically
effective mechanism for compensation for war-related
damage. Numerous human rights violations, destruc-
tion and damage to property of individuals and legal
entities, significant damage to the state and the environ-
ment require effective mechanisms to address the issue
of redress and compensation for victims (Walker, 2014).
Inthis sense, the development of an effective compensa-
tion procedure is the responsibility not only of Ukraine,
but also of the entire international community, since
without proper legal regulation, there will be no resto-
ration of the violated rights of the victims. Law enforce-
ment practitioners and scholars have different opinions
on the development of a reparations strategy, but most
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proposals focus on the fact that war victims should be
actively involved in the development, implementation
and monitoring of the reparations mechanism. There-
fore, it is obvious that any mechanism, strategy, or plan
for compensation for damages caused during the war
in Ukraine, despite the involvement of the international
community in their development, must first and fore-
most be implemented at the local level.

According to L. Moffett (2022a), there are various
options for implementing and enforcing approaches to
compensation for damages, which should take into ac-
count the real state of affairs and challenges facing the
justice system in Ukraine, given the significant scale of
damages. In particular, the author proposes four dif-
ferent approaches to the formation of a mechanism for
compensation: 1) a special United Nations (UN) commis-
sion to consider claims from individuals and legal enti-
ties for compensation for damage caused as a result of
the war in Ukraine; 2) a strategy of internal reparation,
which would include the development of a national
programme of compensation for victims, including the
creation of an appropriate legal framework, an adminis-
trative body with a register of losses and an interagency
coordination body; 3) a Ukrainian-Russian arbitration
commission established by agreement of both parties
on the basis of a bilateral agreement to settle disputes;
4) a hybrid mechanism created jointly by Ukraine and in-
ternational partners to implement reparations through
the implementation of an independent investigation
mechanism, the creation of a register of damages and a
trust fund for Ukraine. Critically assessing the opinion
of L. Moffett, it should be noted that while his proposals
have potential, they may also face certain practical limi-
tations in practice. For example, the establishment of a
special UN commission to review claims could delay the
reparations process and require significant resources,
especially in times of war. In addition, the question of
Russia’s participation in arbitration commissions or hy-
brid mechanisms may be difficult given the controversial
nature of international relations and the political con-
text. It is worth considering that the effectiveness of the
proposed approaches may depend on the political will of
the parties and their ability to cooperate, which can be

unpredictable in military conflicts. It seems that the idea
of developing internal reparations is the most logical,
but it requires significant material resources, which are
not enough in the context of the war in Ukraine.

The issue of compensation and reparations for the
damage caused by the war is also complicated by the fact
that the justification of reparations by a violation of the
UN Charter and aggression concerns the victim of such
a violation: it is only the affected state or all individuals
and legal entities affected by the war. As noted by F. Ros-
enfeld (2012), International law does not provide for a
personalised right to compensation for violations of jus
ad bellum, as the state is the primary victim of viola-
tions of sovereignty and territorial integrity. There is no
precedent in court practice that would give grounds to
recognise an individual as an injured party and create a
legal basis for recognising their right to claim damages
for aggression (Darcy, 2021). However, this position may
be questionable, as the crime of aggressionisincluded in
the competence of the International Criminal Court (ICC).
Thisleads toindividualisation of criminal liability for vio-
lation of the territorial integrity of another state. In turn,
the existence of a court conviction would enable victims
to obtain the right to compensation for damages. How-
ever, this scenario is complicated and obviously unlikely.

Authors of this artice agree with the opinion of P. Gae-
ta (2011) unclear understanding of the issue of identifica-
tion of the perpetrator (according to the Geneva Conven-
tions and Additional Protocol I, states are responsible
for unlawful violations, not for individual soldiers who
are subject to identification)'?345, blurring the approach
to individualising the right to reparations for violations
of International Humanitarian Law (IHL) Experience
shows that most war compensation programmes focus
on the harm suffered by victims of hostilities rather than
on establishing the legal aspects of the details of such
violations, reflecting the discrepancy between interna-
tional law and the law enforcement practices of individ-
ual states (Ferstman, 2018). Nevertheless, certain legal
uncertainties at the level of international law do not ex-
clude (but rather ensure) the possibility for war victims
to seek protection of their rights even despite the legality
of the harm from the point of view of IHL (Muleefu, 2014).

1Convention “On the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field". (1955, January). Retrieved

from https://zakon.rada.gov.ua/laws/show/995_151#Text.

2 Convention “On the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea”. (1955,
January). Retrieved from https://zakon.rada.gov.ua/laws/show/995_152#Text.
3 Convention “On Relative to the Treatment of Prisoners of War”. (1955, January). Retrieved from https://zakon.rada.gov.ua/laws/

show/995_153#Text.

4 Convention “On Relative to the Protection of Civilian Persons in Time of War”. (1955, January). Retrieved from https://zakon.rada.gov.

ua/laws/show/995_154#Text.

5 Protocol Additional to the Geneva Conventions of 12 August 1949 "On Protection of Victims of International Armed Conflicts
(Protocol 1)”. (1977, July). Retrieved from https://zakon.rada.gov.ua/laws/show/995_199#Text.
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Nevertheless, based on paragraph 153 of the Adviso-
ry Opinion of the International Court of Justice (IC]) on
the Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, even if restitution is
not possible, the state is ‘under an obligation to compen-
sate for the damage caused’, which ‘reflects the damage
suffered by individuals and communities™. The actual
absence of a foreseen right to reparations for war victims
and IHL norms has led to a model of reparations that in-
volves recourse to national mechanisms of reparations.
Therefore, a national programme of compensation for
war-related damage, with international cooperation in
recording and assessing evidence, and confiscation of
Russia’s assets to finance such a programme, remains
the most realistic scenario, especially given the ongo-
ing hostilities. Obviously, this is the option that Ukraine
has chosen to speed up the process of compensation for
war-related damage.

When analysing the existing legal framework, you
should firstofall pay attention to Law of Ukraine No.2923-
IX?, which actually laid down the legal and organisational
basis for compensation for damaged and destroyed real
estate of individuals. This Law refers, in particular, to cer-
tain categories of real estate. However, the consequenc-
es of the war are quite different and differ in form and
manner of manifestation and scale, which clearly has
an impact on the formation of the legal framework as a
basis for compensation. Therefore, the Cabinet of Minis-
ters of Ukraine by Resolution No. 326 of 20 March 20223
year approved the procedure for determining the dam-
age and losses caused to Ukraine by Russia’s aggres-
sion, according to which the damage is determined in
the following areas: 1) human losses (death or injury of
civilians); 2) economic losses resulting from a decrease
in the population and economic indicators of the coun-
try; 3) losses of human and material potential caused by
hostilities, which illustrate the losses and costs that are
a direct result of hostilities, etc. The most obvious loss-
es include human losses and damage to human health,
damage or destruction of property of various forms of
ownership, damage to the environment and the envi-
ronment, etc. (Jensen, 2005; Koppe, 2012, Serbina, 2023).

Russia is violating a number of rights guaranteed by
international law, including the right to life, the right to
property, the right to a court of law, the right to education,
the right to free choice of residence, the right to housing,
the right to a safe environment and many other rights,
the exercise of which has become virtually impossible or
complicated as a result of armed aggression. In this con-
text, we should agree with the opinion of B. Dickson (2012)
that it is advisable to formulate a solution to the pro-
blem of compensation as a reparations programme, and
not solely as a compensation commission, as the neg-
ative effects of war on individuals and society in all its
manifestations cannot be eliminated by compensation
alone, as it would look more like a payoff than a guaran-
tee of non-recurrence of such violations. Therefore, it is
clear that reparations must go beyond mere compensa-
tion and reflect the serious and lasting harm suffered by
victims due to numerous violations of human rights and
IHL (Sandoval, 2018). This suggests that building a com-
prehensiveapproachtothe developmentofalegal frame-
work for reparations should be based not only on the idea
of compensation for damages, but also on the idea of
creating a framework for alleviating the suffering of vic-
tims and affirming their dignity. Effective mechanisms
should be developed not only at the national but also at
the international level to create a public consciousness
intolerant of war in order to prevent the possibility of re-
currence of such human rights violations in the future.

It is worth noting that under martial law, Ukraine is
trying to fulfil its international obligations enshrined in
the norms of the conventions to which Ukraine is a par-
ty and to create effective procedures and mechanisms
for the protection and restoration of violated rights. In
particular, such obligations arise from the Preamble to
the Convention for the Protection of Human Rights and
Fundamental Freedoms, which states that the contrac-
tin g parties are obliged to guarantee respect for human
rights by fulfilling positive and negative obligations”.
When examining this provision, the Grand Chamber of
the Supreme Court identified the following state obliga-
tions under Article 2 of the European Convention: a neg-
ative duty, a substantive positive duty and a procedural

Jurisdiction of the Court of Justice No. 131 “On Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory”. (2004, July). Retrieved from https://unispal.un.org/pdfs/B59ECB7F4C73BDBC85256EEBO04F6D20.pdf.

2Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

3Resolution of the Cabinet of Ministers of Ukraine No. 326 “On the Procedure for Determining Damage and Losses Caused to Ukraine
as a Result of the Armed Aggression of the Russian Federation”. (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/

show/326-2022-%D0%BF#Text.

4Convention “On the Protection of Human Rights and Fundamental Freedoms”. (1997, September). Retrieved from https://zakon.rada.

gov.ua/laws/show/995_0044#Text.
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positive duty’. In a general sense, a (substantive) pos-
itive obligation implies the obligation of the state to es-
tablish legislative provisions that would protect human
rights and provide for legal liability for their violation in
connection with criminal acts of third parties (Dakhova
§ Kovtun, 2023). In addition, based on the provisions of
Article 13 of the Convention, everyone whose rights and
freedoms have been violated has the right to an effec-
tive remedy by a national authority, even if the violation
was committed by persons acting in their official capac-
ity? Such protection measures should be as effective as
possible, which is also confirmed by legal conclusions
contained in national court practice. In other words, the
procedural positive obligation implies the state’s obliga-
tion to ensure an objective investigation of human rights
violations by an independent body. The purpose of this
obligation is to identify and bring to justice those respon-
sible for human rights violations®. Moreover, such obli-
gations arise from national court practice**. As practice
shows, the most effective mechanism for compensation
is usually to go to court (Mamchur & Tulchevska, 2021).
In this context, it is worth paying attention to the con-
clusion of the Supreme Court (SC) set out in its ruling of
14 April 2022 in case No. 308/9708/19, which states that
“the court of Ukraine has the right to ignore Russia’s im-
munity and consider cases on compensation for damage
caused to an individual as a result of Russia’s armed ag-
gression in a lawsuit filed against this particular foreign
person™. Justifying the positivity of this decision, even
though it is somewhat revolutionary and controversial,
B. Karnaukh (2022) draws attention to the fact that, based
on the analysis of the ECHR case law, the purpose of the
principle of judicial immunity of the state is to preserve
“polite and good neighbourly relations” between coun-
tries. However, during an ongoing armed conflict initi-
ated by the aggressor, it is only fair to provide for excep-
tions to the principle of judicial immunity to encourage
the aggressor state to stop violating rights and conclude

agreements with the state subject to armed aggression
on the payment of compensation and reparations. With-
out questioning the importance of this legal position of
the Supreme Court of Ukraine, it is worth emphasising
that in order to ensure that the issue of limiting the juris-
dictional immunity of a foreign country that carries out
aggression against another country is properly resolved
in the legal field, the Verkhovna Rada of Ukraine should
adopt a relevant law. This will help to protect the rights of
individuals and legal entities in disputes with the aggres-
sor country at the proper legal level.

Interestingly, the United Nations Convention on
Jurisdictional Immunities of States and Their Property
of 2004 contains a separate provision that allows ig-
noring the immunity of another country, which gives
grounds to assert a certain freedom in the matter of fil-
ing a claim. However, given the content of Article 18 of
the said UN Convention, enforcement of a court deci-
sion may be possible only with the prior consent of such
country’. Taking into account the legal positions of the
Supreme Court, Ukrainian courts accept cases of indi-
viduals' claims for damages against Russia, and there
is even a relevant court practice®. The register of court
decisions contains many decisions in favour of victims,
and the number of positive court decisions in such cas-
es is increasing. However, there are difficulties with the
enforcement of such decisions.

In general, there are several promising ways to en-
force Ukrainian court decisions to recover compensation
from Russia: activation of the procedure for recognition
and enforcement of a Ukrainian court decision in a for-
eign country where the property of the aggressor coun-
try or individuals and legal entities supporting military
aggression is present; general domestic enforcement
procedures can be used to enforce court decisions in
Ukraine, which are carried out within the framework of a
joint enforcement proceeding coordinated by the Minis-
try of Justice (Pohribnyi, 2023). Nevertheless, there is no

!Resolution of the Grand Chamber of the Supreme Court No. 635/6172/17 "On Compensation for Damage Caused by the Death of
an Individual". (2022, May). Retrieved from https://verdictum.ligazakon.net/document/104728593?utm_source=jurliga ligazakon.
ua&sutm_medium=news&utm_content=jl03.

2Convention “On the Protection of Human Rights and Fundamental Freedoms”. (1997, September). Retrieved from https://zakon.rada.
gov.ua/laws/show/995_0044#Text.

3Judgment of the European Court of Human Right No. 158/1996/777/978 "On Case of Kaya v. Turkey". (1998, February). Retrieved from
https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&1d=001-5813865%20filename=001-58138.pdf.

4 Resolution of the Grand Chamber of the Supreme Court No. 265/6582/16-ts "On Compensation for Property Damage".
(2019, September). Retrieved from https://zakononline.com.ua/court-decisions/show/86310215.

5Resolution of the Supreme Court No. 242/68/19 "On Compensation for Material and non-Pecuniary Damage". (2021, September).
Retrieved from https://zakononline.com.ua/court-decisions/show/95767645.

6 Resolution of the Supreme Court No. 308/9708/19 "On Compensation for Non-Pecuniary Damage Caused by Russia's Armed
Aggression Against Ukraine". (2022, April). Retrieved from https://reyestr.court.gov.ua/Review/104086064.

"United Nations Convention “On Jurisdictional Immunities of States and Their Property”. (2004, December). Retrieved from https://ips.
ligazakon.net/document/MU04277.

8 Resolution of the Supreme Court No. 308/9708/19 "On Compensation for Non-Pecuniary Damage Caused by Russia's Armed
Aggression Against Ukraine". (2022, April). Retrieved from https://reyestr.court.gov.ua/Review/104086064.
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effective mechanism for the enforcement of a Ukraini-
an court decision on compensation by Russia, so at this
stage, a court or arbitral award will rather certify the fact,
amountofdamage, circumstancesofthedamage,and the
linkbetween the armed aggression and the occurrence of
damage than guarantee the payment of compensation.

Individuals and legal entities that have suffered
losses as a result of military aggression have the oppor-
tunity to apply to the ECHR. However, on 15 March 2022,
the Russian Federation withdrew from the Council of
Europe!, therefore, the applicants could file applica-
tions for offences committed by Russia until 16 Sep-
tember 2022 inclusive. In addition, the ECHR judg-
ment cannot be enforced, which gives rise to doubts
as to the voluntariness of Russia’s compliance with the
compensation award. Nevertheless, there are sever-
al aspects of the importance of obtaining a judgment
of the ECHR: it should be regarded as proper proof of
fixing the amount of damages, which will not require
re-proving; the implementation of such judgments will
obviously become a condition for Russia’s reintegra-
tion into the international community, the possibility of
Ukraine paying compensation on the basis of the ECHR
judgments (Kuznietsov, 2023). Therefore, ECHR judg-
ments, along with decisions of national courts and ar-
bitration tribunals, are also an important element of the
mechanism of compensation for war-related damage.

It should be acknowledged that in the context of the
war in Ukraine, international courts and tribunals also
have limited competence and do not offer an effective
enforcement mechanism. Therefore, the introduction
of an effective national mechanism for the implemen-
tation of the right to compensation for war-related
damage is the best idea. The relevance of developing
an effective legal framework for compensation is also
related to the fact that Article 92, paragraph 22 of the
Constitution of Ukraine expressly provides that the ba-
sis of civil liability is determined exclusively by the laws
of Ukraine? Such an approach to the legal regulation of
relations related to compensation for damage caused
by war actually makes it impossible to apply analo-
gy and provides for the possibility of legal regulation
exclusively at the level of law. That is, it is the law that
should provide for the grounds, procedure and subjects
of responsibility for human rights violations by armed
aggression. Analogy of law and analogy of law are not
allowed in this type of legal relationship, based on the
provisions of the Constitution of Ukraine. This position
additionally justifies the need to adopt special legislation

that would guarantee the right to social protection and
take into account the peculiarities of compensation for
damages as a result of armed conflict (Anisimova, 2020).
On this basis, it is the domestic (national) reparations
programme through the implementation of an admin-
istrative (non-judicial) compensation mechanism that
can best meet the needs of war victims for reparations.

As aresult of the analysis, it should be noted that the
development of a national strategy for compensation for
damage caused by Russia’s war against Ukraine is based
on several key ideas: the formation of an appropriate
legal framework (development of legislation to define
legal mechanisms for compensation for damage that
would take into account international norms and stand-
ards and create the basis for making claims and filing
lawsuits in international courts); legal and economic as-
sessment of losses, including maintaining the Register
of Losses (recording the losses incurred, assessing the
amount of economic damage); close international coop-
eration (interaction with international partners to joint-
ly address compensation issues (for example, engaging
international experts to objectively assess the economic
and social consequences of war) and creating support to
address the consequences of military aggression); social
rehabilitation (creation of programmes and mechanisms
to compensate for the loss of property, health and other
social losses, ensuring access to adequate medical, psy-
chological and social services for victims); ensuring the
right to judicial protection (ensuring legal protection of
individuals and legal entities and support for their rights
in international courts, introduction of effective judicial
procedures for consideration of cases for compensation).
Analysis of the mechanism of compensation for dam-
age caused by the war in Ukraine. First of all, it is im-
portant to emphasise the importance of distinguishing
between such legal procedures as compensation and
reimbursement, especially given the administrative
procedure for compensation for damage caused by Rus-
sian aggression established by the current legislation.
Compensation for damage involves the recovery of an
amount of compensation from the guilty party that will
allow the injured person to fully compensate for the
losses incurred and/or restore the original situation that
existed before the violation. In other words, in this case,
the damage is compensated in full, taking into account
actual losses and lost income. As a rule, property dam-
age is compensated in civil proceedings by filing a law-
suit against the guilty party (which in the case of military
aggression is extremely difficult or even impossible to

Resolution of the Committee of Ministers No. CM/Res (2022)2 “On the Cessation of the Membership of the Russian Federation to the
Council of Europe”. (2022, March). Retrieved from https://rm.coe.int/0900001680a5da51.
2Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
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identify). Compensation for property damage can also
be made in criminal proceedings, when, during criminal
proceedings, before the trial begins, the victim may file
a civil claim, and the court, when rendering a guilty ver-
dict, satisfies the civil claim in full or in part or dismisses
it. However, as discussed above in this article, such a pro-
cedure for compensation for property damage is not an
effective way of protection and does not contribute to the
proper restoration of the victim's rights.

In turn, compensation is one of the types of state
social assistance, which provides for the obligation of
the state to pay a certain category of affected persons at
its own expense in the amount and on the terms deter-
mined by the state itself, taking into account the current
situation. Given the content of these categories, compen-
sation for damage would guarantee the most complete
restoration of the violated rights of individuals and legal
entities, but the absence of special laws in the current
legislation regulating the procedure for compensation
for damage caused by hostilities is one of the important
reasons for the introduction of a compensation mecha-
nism to restore the rights of persons affected by war.

Adoption Law of Ukraine No. 2923-IX! actually gave
impetus to the formation of a national mechanism for
compensation for damaged and destroyed real estate
as a result of Russia’s armed aggression. Given the dy-
namism of the conditions for the implementation of the
law and the complex nature of legal relations, this law is
constantly undergoing systemic changes aimed at im-
proving the mechanism of legal regulation of the issue
of compensation for damage. Analysing the legal mech-
anism of compensation for damaged and destroyed real
estate, the proposed Law of Ukraine No. 2923-1X?, atten-
tion should be paid to the following fundamental provi-
sions. The study of the law gives grounds for the forma-
tion of a scheme of the compensation mechanism in the
following form: subjects of the right to compensation,
objects of compensation, location of the damaged prop-
erty, condition of the property (damaged or destroyed),
creation of a commission to assess the cost of compen-
sation, terms of compensation, method of compensa-
tion, search for sources of funding, etc.

First of all, it should be noted that the entities that,
according to the Law of Ukraine No. 2923-IX3 entitled to
compensation are: individuals (citizens of Ukraine) who
own property and their heirs; construction customers

and their heirs; owners of property rights to residential
properties under construction, future residential prop-
erties or persons who have paid a share of the price of
such property; persons who have invested in the con-
struction of housing and their heirs; members of housing
cooperatives who have purchased an apartment or oth-
er residential premises in a building but have not regis-
tered their ownership. Certain categories of legal entities
may also receive compensation, including the following:
Associations of co-owners of apartment buildings (con-
dominiums); managers of apartment buildings; housing
cooperatives; persons authorised by co-owners of apart-
ment buildings. Interestingly, the subjects of the right to
compensation do not include individuals who are legally
residing in Ukraine but are not its citizens (including for-
eigners and stateless persons). There is no provision for
compensation for legal entities that own housing infra-
structure and have acquired the right to such property
(and therefore the right to compensation for its loss or
damage) as a result of fulfilling their loan obligations.

Authors agree with the opinion of N. Filatova-Bil-
ous (2022), that such an approach to determining the
range of subjects to apply for compensation for damage
caused by violations of housing rights does not contrib-
ute to the protection of the housing rights of all affected
persons. For example, persons who lived in residential
premises under a social rental agreement and whose
housing was destroyed or damaged should also have the
right to restore their property rights. The same opinion
is shared by M. Batenchuk (2023), which indicates the
shortcomings of this legislative approach, especially
given that the tenants of residential premises and apart-
ments in the state housing stock are often families with
children, including families of military personnel of the
Armed Forces of Ukraine. As can be seen, the law relates
to the property of individuals, while the multibillion-dol-
larlosses of legal entities have been left without a proper
legislatively regulated compensation procedure. There-
fore, to a certain extent, the operation of the established
State Register of Damaged and Destroyed Property sug-
gests that its function is perceived as mostly statistical,
rather than actually fully compensatory.

In accordance with the provisions of the Law of
Ukraine No. 2923-IX* “compensation shall be provided for
damaged and destroyed housing infrastructure objects
from 24 February 2022, among which the exhaustive

1Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

2Ibidem, 2023.
3Ibidem, 2023.
4Ibidem, 2023.
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list of objects includes apartments, other residen-
tial premises in a building, manor houses, garden and
country houses, as well as construction objects (man-
or houses, garden and country houses), components
of construction objects (apartments, other residential
premises in a building), which, after commissioning, are
independent real estate objects” (Analysis of the com-
pensation mechanism.., 2023)). Damaged housing in-
frastructure may be considered to be that which has suf-
fered damage that can be repaired. Destroyed housing
infrastructure objects are those that have become un-
inhabitable and cannot be restored (Anisimova, 2020).
An analysis of the law also suggests that it contains pro-
visions that relate to compensation only for destroyed
real estate, while various types of movable property are
left out. In fact, the compensation rules do not apply to
non-residential property, vehicles and household items.
In addition, international law provides for an obligation
to compensate only direct losses based on the status quo
ante principle, which provides for the restoration of the
injured person’s position before the offence through the
implementation of a compensation mechanism (the
limited nature of the compensation mechanism is due to
the fact that the compensation payment will not restore
the subject’s position to the state before the offence)
(Moiseev & Uralova, 2022).

Based on the content Law of Ukraine No. 2923-IX},
Another condition for compensationis the location of the
damaged or destroyed property. The provisions of this
law do not apply to real estate that was located within the
temporarily occupied territory until 24 February 2022,
the legal regime of which is determined in accordance
with the provisions of Law of Ukraine No. 1207-VII2 (for
the Autonomous Republic of Crimea and the city of Sev-
astopol) and Law of Ukraine No. 2268-VII? (for Donetsk
and Luhansk regions). Therefore, compensation is pro-
vided if the damaged or destroyed housing was notlocat-
ed within the temporarily occupied territory of Ukraine
on the date of the full-scale invasion.

It should be noted that an effective mechanism for
compensation for damages caused by the war in Ukraine

has not been developed since 2014. A report by the
Norwegian Refugee Council (NRC) states that as of 2018,
Ukrainian legislation provides for various legal remedies
to protect violated property rights, covering both civ-
il and criminal law aspects. However, no special proce-
dure for compensation for damages has been developed
so far. Ukrainian law provides for a sequence of actions,
including filing a criminal complaint with law enforce-
ment agencies, filing a complaint with the heads of state
bodies or higher authorities against unlawful actions
or omissions, and filing civil actions in court to recover
damages. This approach, while providing a possibility of
protection, is not always optimal in cases where quick
and effective measures to compensate for property
losses are required (Report of the Norwegian Refugee
Council, 2018). One of the few legislative provisions that
could regulate these legal relations, taking into account
the damage caused during the Anti-Terrorist Operation
(ATO), is Article 19 Law of Ukraine No. 638-IV4. This ar-
ticle provides for compensation for damage caused by a
terrorist act from the state budget in accordance with the
law, followed by a claim for compensation from the state
to the offender®. However, the absence of a legally pro-
vided mechanism for compensation for damage caused
by a terrorist act has actually prevented the provisions of
this law from being applied at the proper level.

Nevertheless, even the absence in the legislation of
Ukraine of relevant provisions on compensation to the
owner of damage caused to his non-residential property
by a terrorist act does not prevent a person who believes
that a certain positive obligation was not fulfilled by the
state in relation to his ownership of such property, from
demanding compensation from the state for this failure
to fulfil the positive obligation®.

The specifics of choosing the method of compensa-
tion will be influenced by whether the property or facility
is damaged or destroyed. For example, for damaged real
estate, compensation is provided in the form of: repair
work, development of construction project documen-
tation, its examination, construction work; provision of
construction materials for such work. Real estate that

1Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

2Law of Ukraine No. 1207-VII “On Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the Temporarily Occupied
Territory of Ukraine”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/1207-18#Text.

3Law of Ukraine No. 2268-VII “On the Peculiarities of State Policy to Ensure State Sovereignty of Ukraine in the Temporarily Occupied
Territories of Donetsk and Luhansk Regions”. (2018, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2268-19#Text.
4Law of Ukraine No. 638-1V “On the Fight Against Terrorism”. (2003, March). Retrieved from https://zakon.rada.gov.ua/laws/show/638-

15#Text.
°*Ibidem, 2003.

6 Resolution of the Great Chamber of the Supreme Court No. 265/6582/16-ts "On Compensation for Property Damage". (2019,
September). Retrieved from https://zakononline.com.ua/court-decisions/show/86310215.

(5)
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has been destroyed will be compensated by providing
cash or by financing the purchase of a housing certif-
icate. Law of Ukraine No. 2923-IX! clearly defines the
conditions for granting each type of compensation. For
example: the funds are provided to finance the construc-
tion of a house of the appropriate type (manor, garden,
dacha); the funds are transferred to a bank account with
a special regime of use; the intended use is to finance
construction. The law prohibits foreclosure and seizure
of such property. Despite this, the law also does not set a
time limit for their use, so it is not entirely clear what the
timeframe for the realisation of these funds and possible
verification of their intended use is.

As forthe housing certificate, it is an instrument that
allows persons to purchase a residential property, such
as an apartment, a manor house, a garden or a country
house, including financing their construction. This cer-
tificate can be in electronic format, which is sent via the
Diia portal or to an electronic mailbox, or in paper form,
which is delivered to a postal address if the application
was submitted in paper form or there is no electronic
communication. It can be used by contacting a legal en-
tity clearly defined by the Government, which is author-
ised to implement it. Unlike the use of cash, the law sets
a time limit for its use of 5 years from the date of issue,
and the real estate acquired under the certificate cannot
be alienated within five years. Interestingly, the certifi-
cate can only be used by its owner or his or her heir. This
decision also partially influenced the amendments to
the legislation on property inheritance, especially with
regard to the inheritance of minors (children of the tes-
tator), who are now able to inherit regardless of their
place of residence (stay), the last place of residence of the
testator, the location of immovable property or the main
part of movable property (Barankevych, 2023). Thus, to
use a housing certificate Law of Ukraine No.2923-1X?sets
stricter requirements than monetary compensation.

It is worth noting that even despite martial law, the
issue of exercising and protecting inheritance rights has
received the necessary legislative solution in view of the
challenges. The compensation mechanism is put into
effect through the establishment of the Commission for
Consideration of Compensation for Destroyed Objects,
which is empowered to make decisions on compensa-
tion. The relevant Commission is formed as an advisory
body by the executive body of the council, the military

administration of the settlement or the military-civilian
administration of the settlement. The Commission has
the right to make decisions on granting or refusing to
grant compensation for destroyed or damaged objects.
As for the timeframe within which compensation will be
provided, the Law does not specify it. The same applies to
the amount of compensation, as there is no clear under-
standing of the exact amount of compensation (its range)
that can be set for damaged or destroyed property. Based
on this, the amount of compensation is calculated indi-
vidually in each case, taking into account the total area
and the cost per square metre of space. Given that the
issue of compensation funding is complex, the law also
clearly defines the sources of funding for compensation
payments. In particular, they include: funds from the state
and local budgets; funds from international creditors and
investors; all possible types of international financial as-
sistance; reparations and other penalties from Russia, etc.

In addition, one of the sources of compensation for
the damage could be Russia’s property located on the
territory of Ukraine or the aggressor country's assets
frozen abroad. The creation of a legal mechanism would
allow Ukraine to transfer $300 billion of Russia’s gold
and foreign exchange reserves as compensation for the
damage caused by the war. To this end, Ukraine propos-
es to conclude a multilateral agreement between the
countries where Russia’s frozen assets are stored. How-
ever, based on sovereign immunity, such actions require
changes in the legislation of the countries where these
funds are kept, or the relevant rules should be set out in
international agreements. In turn, the Verkhovna Rada
of Ukraine adopted Law of Ukraine No. 2116-IX3. It must
be acknowledged that without the support of foreign
partners, the implementation of this law may be difficult.

Despite the enormous efforts of Ukraine to provide
compensation to all victims, it is worth agreeing with the
opinion of S. Pohribnyi (2023), a judge of the Civil Court of
Cassation of the Supreme Court, who in his report at the
conference onreparation and compensation forwar dam-
age, emphasised that the path to compensation is long
and may not always have a positive outcome. Therefore,
the development of a high-quality legal mechanism for
compensation for damage caused by the aggression of
the Russian Federation requires a proper approach to
addressing the issue of compensation and restoration of
violated rights of individuals and legal entities not only

1Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

2Ibidem, 2023.

3Law of Ukraine No. 2116-IX “On the Basic Principles of Forcible Expropriation in Ukraine of Objects of Property Rights of the Russian
Federation and Its Residents”. (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/show/2116-20#Text.
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in terms of improving national legal regulation mecha-
nisms, but also in terms of the expediency of improving
international law in general.
Procedure for obtaining compensation for damage
caused by armed conflict in Ukraine. As already men-
tioned, compensation should be understood as one of
the types of state social assistance, which provides for
the payment of funds to a certain category of victims,
in the amounts and on the conditions determined by
the state (Compensation for damage..., 2023). In addi-
tion to Law of Ukraine No. 2923-IX! Ukrainian legis-
lation also contains certain provisions on the basis of
which compensation may be paid to persons who have
lost their housing as a result of emergency situations
(and according to Article 5 of the Civil Protection Code
of Ukraine, situations of a military nature are consid-
ered to be emergency situations), and according to Ar-
ticles 84, 85, 86 Civil Protection Code of Ukraine? are
entitled to receive assistance from the state in the form
of compensation. However, the existence of a special-
ly developed procedure for compensation for damage
creates a special mechanism that should be applied to
compensate for damage caused as a result of the war.
Analysis of the content of Law of Ukraine No. 2923-
IX® gives grounds to distinguish four main stages in the
procedure for obtaining compensation. The first stage
is related to reporting the damaged property for subse-
quent entry of data on the damaged object into the State
Register of Damaged and Destroyed Property. In order to
receive compensation, the requirement to enter infor-
mation about the destroyed or damaged object is key. In
order to establish certain temporal limits, the legislator
has provided for the possibility of filing applications for
compensation during the martial law period, as well as
within one year after its termination. In addition, given
the extensive mining of the territory of Ukraine, and the
possibility of destruction or damage to property after
the end of martial law due to mining or demining, an
additional period of three years from the end of mar-
tial law has been established for filing an application
for compensation. A positive aspect is the possibility of

filing an application without reference to the applicant’s
place of registration or the location of the destroyed or
damaged object. This practice is considered positive in
view of the internal migration of the population from the
combat zone to safer regions of Ukraine. It is stipulated
that an application may be submitted in electronic and
paper form (in electronic form - through the services of
the Diia online portal, in paper form - through Admin-
istrative Service Centres, social protection authorities or
notaries). It is worth noting that the possibility of sub-
mitting an application through the Diia portal creates
favourable conditions for ensuring compensation for
the widest possible range of people, given the significant
level of population displacement due to the war.

The electronic public service “eVidnovlennia” is a
compensation service provided on the basis of an ap-
plication submitted to the Register of Damaged and De-
stroyed Property, through the means of the Unified State
Web Portal of Electronic Services Diia, in particular us-
ing the mobile application of the Diia Portal (Diia), or in
another way provided for by law*. The algorithm for filing
an application with Diia is as follows: 1. Go to the Services
section - eVidnovlennia; 2. Report the damaged property
in the Diia application; 3. Open a specialised eVidnovlen-
nia account in one of the banks participating in the pro-
gramme (this can be done immediately when submitting
an application in Diia); 4. Fill out an application for fi-
nancial assistance for the repair of damaged housing or
compensation for destroyed property through the Diia
application; 5. Diia will automatically generate an appli-
cation that should be checked and sent for processing.
After processing the application, a special commission
will record the damage and determine the amount of as-
sistance. If the house is completely destroyed and cannot
be restored, Diia will generate a housing certificate that
can be exchanged for a new home.

Thus, at the first stage, you should submit an appli-
cation that clearly describes the list of property and the
extent of its damage, provide evidence to confirm own-
ership, and take photos or videos. The second stage in-
volves consideration of the application. To optimise the

1Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

2Civil Protection Code of Ukraine No. 5403-VI. (2012, October). Retrieved from https://zakon.rada.gov.ua/laws/show/5403-17#Text.
3Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

4Resolution of the Cabinet of Ministers of Ukraine No. 381 “On the Approval of the Procedure for Providing Compensation for the
Restoration of Certain Categories of Real Estate Objects Damaged as a Result of Hostilities, Acts of Terrorism, Sabotage Caused by
the Armed Aggression of the Russian Federation, Using the Electronic Public Service “eVidnovlennia™. (2023, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/381-2023-%D0%BF#Text.
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review process, the law sets a time limit of no more than
thirty calendar days from the date of submission of the
application. If the destroyed or damaged object is locat-
ed in the temporarily occupied territory or in the area
of hostilities, the statutory period may be extended for
another thirty days. The application is reviewed by the
Commission for consideration of compensation issues
established in each community as an advisory body. The
Commission is formed by the executive body of a vil-
lage, town, city, district council, military administration
of a settlement or military-civilian administration of a
settlement. The rule on the mandatory establishment
of the relevant Commission in each settlement corre-
sponds to the right of citizens who have the right to file
an application to exercise this right regardless of the
registered place of residence or stay of the person enti-
tled to compensation or the location of the destroyed or
damaged real estate. The Commission operates on the
basis of a regulation adopted by the relevant village or
city council. Model Regulation on the organisation of the
work of the commission for consideration of issues re-
lated to the provision of compensation, developed by the
Cabinet of Ministers of Ukraine and presented in Reso-
lution No. 516 of 19 May 2023

In order to enable the Commission to properly exer-
cise its statutory powers, the Commission may include
not only officials of state and local governments, but
also representatives of enterprises, institutions, organi-
sations, experts, appraisers, valuation entities, perform-
ers of certain types of works (services) related to the
creation of architectural objects, representatives of inter-
national organisations and other persons whose knowl-
edge and experience will be useful in the work of the
Commission. The Law also provides for the operation of
on-siteapplicationacceptance points,the organisation of
which is entrusted to the Centres for the Provision of Ad-
ministrative Services and social protection authorities.

The local self-government body is obliged to ensure
proper inspection of the damaged or destroyed proper-
ty and to enter the relevant documents and information
into the Register of Damaged and Destroyed Property.
Fulfilment of this obligation is excluded if such docu-
ments/information are subject to entry or are created
using other state-owned information and communi-
cation systems. It should be noted that at the stage of

consideration of the application, the Commission has
the right to suspend consideration of the application if
the required documents/information are not submitted
in the required amount or information about the sus-
picion of a crime against the foundations of national
security of Ukraine by the recipient of compensation or
his/her heir is confirmed.

The law also establishes the order of consideration
of applications for compensation for destroyed real es-
tate and defines the list of persons who have a priority
right to receive compensation for destroyed real estate
(articles 5 and 9 Law of Ukraine No. 2923-IX)2 If the ap-
plication was submitted using the Diia portal (through
the Diia mobile application), the compensation recipient
will be notified of the decision made by the commission
and the amount of compensation by means of a message
no later than the next business day after the date the de-
cisionis entered into the Register of Destroyed and Dam-
aged Property. If the application was submitted in paper
form, the compensation recipient will be notified of the
decision in writing by the commission/authorised body
that made the decision no later than the next business
day after the date of the relevant decision (Dudchen-
ko, 2023). The logical conclusion of the second stage will
be the receipt of an inspection report drawn up by the
commission of the local self-government body, which
will be the legal basis for the payment of compensation
for destroyed or damaged property or for refusal to pay.
The third stage is related to decision-making, which in-
volves the Commission making a decision and approv-
ing this decision with the executive body of the relevant
council within five calendar days. In fact, after the Com-
mission enters the information on the results of the sur-
vey into the Register, a person may (or may not) be includ-
ed in the list of persons who must receive compensation.

The main tasks of the Commission specified in the
law include: reviewing applications for compensation;
providing consultations to compensation recipients; es-
tablishing the presence/absence of grounds for compen-
sation based on the verification of submitted documents
and information; ensuring that an investigation of an
unfinished construction project or destroyed real estate
object is conducted to establish whether repair work was
carried out at the expense of other sources of funding;
assisting in the renewal or obtaining documents for

IResolution of the Cabinet of Ministers of Ukraine No. 516 “On Some Issues of Organizing the Work of the Commission for Consideration
of Issues Regarding the Provision of Compensation for Destroyed Real Estate Objects as a Result of Hostilities, Acts of Terrorism,
Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine”. (2023, May). Retrieved from https://zakon.rada.

gov.ua/laws/show/516-2023-%D0%BF#Text.

2Law of Ukraine No. 2923-IX “On Compensation for Damage to and Destruction of Certain Categories of Real Property as a Result of
Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine and the State Register
of Property Damaged and Destroyed as a Result of Hostilities, Terrorist Acts, Sabotage Caused by the Armed Aggression of the Russian
Federation Against Ukraine”. (2023, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2923-20#Text.

Law, Policy, Security, 2024, Vol. 2, No. 1



Reparations and compensation for damage...

the destroyed object; ensuring preparation of the Com-
mission’s decisions for their approval by the authorised
body; issuance of a housing certificate in electronic and/
or paper form (if the Commission’s decision is positive)
by the Register and sending it to the applicant.

Based on these tasks, the Commission has the right
to involve officials of government and local authori-
ties, enterprises, institutions, organisations, experts,
appraisers, architects, representatives of international
organisations, etc. in meetings and discussions; to re-
quest the original documents from the compensation
recipient; to submit the necessary requests and receive
documents and/or information; to form working groups,
if necessary, etc. The list of these rights is not exhaus-
tive and may be expanded based on the tasks assigned
to the Commission. Based on the results of considera-
tion of the application, the Commission may decide on:
the presence/absence of legal grounds for the testator
to receive compensation (provided within 30 days from
the date of receipt of the request from the heir or the no-
tary who initiated the inheritance case); suspension/re-
sumption of consideration of the application; granting/
refusal to grant compensation, indicating the method
and amount of compensation.

The fourth stage is not mandatory, as it is associat-
ed with the possibility of appealing the decision in court
if the applicant does not agree with the Commission’s
decision. At the same time, the allocation of this stage
has a positive side, given the importance of ensuring
transparency, fairness and guarantees of a fair trial in
the implementation of the compensation mechanism.
This approach opens up the possibility for individuals
or legal entities to go to court to review a decision of a
public authority that may affect their rights and inter-
ests in connection with receiving compensation, which
is a key element of the rule of law. It is the guarantee of
the right to judicial review at a separate stage that pro-
motes transparency in the activities of the authorities,
as it allows the public and stakeholders to monitor and
analyse the dispute resolution process. In addition, en-
suring the right to appeal helps to avoid possible abuse
of power, as the decision can be reviewed and assessed
by an independent court. Therefore, in general, such an
approach not only contributes to the development of

the legal system, as judicial practice can form new legal
standards and precedents that improve the protection
of citizens' rights, but also contributes to ensuring fair,
transparent and effective judicial protection of the rights
and interests of citizens and organisations. In addition,
the decision of the commission to grant/refuse to grant
compensation for destroyed real estate may be appealed
to the body that established it.

Despite the importance of establishing commis-
sions at the national level, the idea of creating an ef-
fective international compensation mechanism should
not be dismissed. In particular, the idea of establishing
a Compensation Commission to award payments for
damaged and destroyed property caused by Russian ag-
gression, similar to the UN Compensation Commission
in 1991-2022, which considered complaints and provid-
ed compensation for damages caused by Iraq’s illegal
invasion of Kuwait in 1990-1991, is worthy of attention.
The UN Compensation Commission faced a number of
challenges, which resulted in the completion of compen-
sation payments in February 2022, where $52 billion of
the $350 billion of claims were approved due to the lack
of adequate evidence and insufficient resources of the
Commission to consider a significant number of individ-
ual claims (Buryachenko, 2022). Therefore, given the ex-
perience of the UN Compensation Commission, it is very
important to legally record the damage caused to create
a proper evidence base.

In November 2022, the UN General Assembly adopt-
ed a resolution? on legal protection in connection with
the aggression against Ukraine, in which states recog-
nised the need to establish an international mechanism
of reparation in cooperation with Ukraine. Subsequent-
ly, on 12 May 2023, the Council of Europe adopted a res-
olution® on the establishment of the International Reg-
ister of Damage Caused by Russia's Aggression against
Ukraine, and about fifty states and the European Union
have joined the Register, which will provide for docu-
mentary records of claims for losses and damage. This
lays the foundation for the future international compen-
sation mechanism, which is planned to be established
under separate cooperation agreements with Ukraine.
In fact, international law provides the necessary legal
basis for Russia to pay reparations for its aggression

IResolution of the Cabinet of Ministers of Ukraine No. 516 “On Some Issues of Organizing the Work of the Commission for Consideration
of Issues Regarding the Provision of Compensation for Destroyed Real Estate Objects as a Result of Hostilities, Acts of Terrorism,
Sabotage Caused by the Armed Aggression of the Russian Federation Against Ukraine”. (2023, May). Retrieved from https://zakon.rada.

gov.ua/laws/show/516-2023-%D0%BF#Text.

2 Resolution of the United Nations General Assembly No. S/2014/136 “On Furtherance of Remedy and Reparation for Aggression
Against Ukraine”. (2022, November). Retrieved from https:/digitallibrary.un.org/record/3993657/files/A_ES-11_L.6-EN.pdf?In=en.

3 Resolution of the Committee of Ministers No. CM/Res(2023)3 “On Establishing the Enlarged Partial Agreement on the Register
of Damage Caused by the Aggression of the Russian Federation Against Ukraine”. (2023, May). Retrieved from https://rm.coe.

int/0900001680ab2595.
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and violations of Ukraine’s territorial sovereignty, hu-
man rights and IHL. The restoration of violated rights
through reparations should include the right to com-
pensation not only for Ukraine, but also for individu-
als and legal entities. The political will and decisions of
Ukraine’s partners give millions of Ukrainians hope for
justice through compensation for the damage caused by
Russia and bringing the perpetrators to justice.

CONCLUSIONS

The provision of reparation and compensation for the
damage caused by the war is becoming an integral part
of the legal protection of persons whose rights and prop-
erty have been affected by military events. Despite the
fact that there are no analogues of the war damage com-
pensation model in the world, Ukraine is making signif-
icant efforts to address the issue of compensation and
has already achieved a number of positive results. For
this purpose, a special legal regulation on compensation
for destroyed and damaged individual real estate objects
has been developed, which takes into account the spe-
cifics of hostilities and martial law to provide adequate
remedies and compensation.

The developed and implemented system of compen-
sation mechanisms is primarily aimed at restoring cer-
tain real estate objects and ensuring the housing rights
of affected persons. An analysis of the damage caused
by the war allows us to determine the scope and nature
of compensation, taking into account the destruction of
certain types of real estate (including housing) and vio-
lations of a number of human rights. The developed na-
tional compensation programme pays special attention
to the restoration of real estate, provision of housing and
restoration of housing rights of affected persons. At the
same time, the effectiveness of the compensation mech-
anism directly depends on determining the value of de-
stroyed and damaged property, taking into account the
actual losses suffered by the affected persons.

However, a detailed analysis of the proposed com-
pensation system also reveals a number of inconsist-
encies and gaps at the level of legal regulation that need
to be addressed promptly. The study has shown that the
national compensation mechanism in the administra-
tive procedure, although the most effective compared
to the judicial method of compensation for damage, is
not as effective as society would expect due to certain
shortcomings. The issue of expanding the compensation
mechanism for destroyed or damaged property due to
Russia’s aggression can be improved by amending the
following key problematic aspects of the legal regulation
of compensation. Firstly, the compensation mechanism
should be extended to cover the facts of damage caused
as a result of the war since 2014, given the homogeneity
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of these relations and the equality of the right to com-
pensation of all affected citizens. Secondly, it is advisable
to expand the list of entities entitled to compensation
for destroyed or damaged housing to include tenants of
housing in the state and municipal housing stock. Third-
ly, it would be fair to compensate for the loss of other
property, such as household items or vehicles that were
destroyed or damaged as a result of the war.

The determination of property damage has become
a key issue in the development of compensation mecha-
nismstoensure fairand adequate compensation forloss-
es. However, it must be admitted that there is a difficult
path ahead to restore not only property damage, but also
the irreversible losses of physical destruction of a part of
society, negative impact on the nation's mental health,
environmental damage, etc. The complexity and depth
of the problem of compensation for damage caused by
Russia’s aggressive war against Ukraine and the Ukrain-
ian people is impressive. Therefore, the development
of a national strategy for compensation and reparation
should be based not only on the idea of implementing a
compensation mechanism, but also on the restoration of
human and civil rights and freedoms to the fullest extent
possible. Therefore, the general conclusion of this study
is that the development and implementation of effective
compensation mechanisms is a necessity to address the
problems associated with war-related harm in Ukraine,
but will also be an important experience for determining
effective ways to implement a strategy for compensation
and redress for war-related harm in the case of any other
armed conflicts in the world.

Theissueofcompensationandreparationforwar-re-
lated damage is of particular importance, as it is becom-
ing not only a pressing problem for law enforcement, but
also an integral part of the process of restoring the rights
of persons affected by military events in the world in gen-
eral. Despite the positive results achieved in addressing
this issue, further research should focus on the devel-
opment of a comprehensive compensation mechanism
for all facts of damage caused by war and for all affected
persons. It is extremely important to take measures to
eliminate gaps and inconsistencies at the level of legal
regulation in national and international law that impede
the effective functioning of the compensation mecha-
nism. Such actions will be an important step towards im-
proving the future strategy of reparation and compensa-
tion for damage in other armed conflicts in the world.
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BiglKoayBaHHA Ta KOMMNEHcaUia lWKoam,
3aBAaHOI BiMHOIO (Kenc YKpaiHu)

AHoTauia. JocmigkeHHd BiIIIKOAYBAHHA Ta KOMIIEHCALllii UIKOAY, 3aBIAHOI BilfiHOW, HabyBae HaJ3BUYAWHOI
aKTyaJIbHOCTI B KOHTEKCTI Cy4aCHUX 36pOMHUX KOHOIIIKTIB, Zie BiIHOBJIEHHS ITPaB Ta CBO60I TOCTPaXkAaInX OCib
CTae HaraJbHOW MOTpe6oto. Po3msz iHiliaTUB YKRpaiHU y IbOMY HaIIPSMKY Ta aHali3 JOCATHYTUX Pe3yJIbTaTiB €
Ba)KJIMBMM BHECKOM y pPO3yMiHHS epeKTHBHUX KOMITEHCALIITHUX MeXaHi3MiB y KOHTEKCTi BOEHHUX [Iill Ta MOXKe
TIOC/TYKUTU TIPUKJIAZOM [IJI iHIIMX KpaiH, U0 CTUKAIOThCA 3 MOAIGHMMM BUKINKaMU. MeTo maHOoi poboTu
CTaJI0 KOMIIJIEKCHE AOCIiI)KeHHs HallioHaJIbHOI CTpaTeril BifIIKOAYBAaHHS Ta KOMIIeHCAllil IIKOAM, 3aBIAHOI
BilfHOI0, 3 OIVIAAY Ha HEO6XiIHICTh TOBHOTO BifHOBJIEHHS TTpaB Gi3MYHMX Ta OPUOUYHUX 0Cib. B mmpolieci maHoro
HaAyKOBOTO [OCJIII)KeHHS 3aCTOCOBAaHO TaKi MeTOINW: AeAyKTHMBHUM, aHajlily MOHOTpadiuHUX OOCIiM’KeHb,
TEOPETUYHOI0 y3arajbHeHHs, abCTPaKTHO-JIOTTYHOTO y3arajibHeHHS Ta ITOpPiBHAIBHO-TIPABOBOTO aHali3y. vV
po6oTi BUCBiTIEHO iHilliaTHBY VKpaiHu y cdepi koMIteHcanii 3aBaaHoil IKOAU Bifi arpecuBHOI BitiHU pocii mpotu
VKpaiHu Ta 30cepeyKeHo yBary Ha ZOCATHYTHX [I03UTUBHUX pe3yJibTaTax, 30KpeMa IIpoaHasi30BaHo PO3pOo6IIeHy
HOPMAaTUBHO-TIPABOBy 6a3y Ta CHUCTEMY KOMIIEHCAI[iIMHOTO MeEXaHi3My, CIIpSMOBAHOTO Ha BiIHOBIEHHS
OKpeMuX 06'eKTiB HEPYXOMOTro MaliHa (30KpeMa, KUTJa) Ta JKUTJIOBUX MpaB MOTEPIINX 0cib. AHai3 MToKa3aB
HEeY3TOIKEHOCTi B IIPAaBOBOMY PETYIIOBaHHI, SKi MOTPebyioTh BIOCKOHAJIEHHS, 30KpeMa IIOAO PO3MIHUpPEHHS
chepu BiAIIKOAyBaHHSA LUISXOM BKIIIOUEHHS B Tepesik 3HUIIEHUX YU IOUIKOIKEHUX 06'€KTiB KoMIeHcallii
IesKUX IHIIVX BUZIB MaliHa (HAIpUKIIaZ, TPAHCIIOPTHI 3ac06u Ta MobyToBi pedi). BusHaueHo, 1m0 epeKTUBHICTh
CUCTEMU 3aJIEKUTH Bifl TOYHOrO BU3HAUEHHS 36UTKIB Ta BTpPAT. 3allpOIIOHOBAHO 3MIiHU [JIs MOKpAIIEeHHS
KOMITEHCAI[ilTHOTO MeXaHi3My, 30KpeMa pO3IIMpeHHs cdepu KOMIIeHcallii Ta BpaxyBaHHS Pi3HUX KaTeropin
TIOCTPasyKAaIUX. BUCIIOBIEHO IYMKY, 110 PO3B'sI3aHHA IP0ob6JIeM KOMIIEHC ALl 3a 3HUIIEHE Ta IOLIKOAKEHe MalHO
TIOBMHHO I'PYHTYBAaTHCA He JIMIIe Ha KOMIIEHCALITHOMY MexXaHi3Mi, a ! CIpUATH II0BHOMY BiJHOBJIEHHIO IIpaB
Ta cBO6OZ, ITOCTpaskAaIuX ocib. [IpakTUYHe 3HaYEHHS AAHOTO JOCIiIKeHHS TI0JIATae y TOMY, 1[0 BOHO He JIUIle
aHaJIi3ye HallioHAJBHY CTpaTerilo KOMIIeHCcallii Ta BiJIIKOAYBaHHS INKOAY BHACIINOK BiiHU, aje ¥ po3pobisae
peKoMeHJallil I0I0 YAOCKOHaJIeHHSI KOMIIeHCAl[iMHOrO0 MexaHi3My 3 MeTOI0 IIOBHOTI'O BiJHOBJIEHHA IIpaB Ta
cBo60, IToCTpaskmanux oci6. HabyTuit JocBig VRpaiHu MoXKe MTOCTY>KUTH [IIHHUM MTPUKIAZOM AJIs iHITUX KpaiH,
III0 CTUKAIOTECS 3 TOAIOHUMY BUKJIMKAMU B YMOBaX 30pOMHUX KOHOIIIKTIB
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